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AALU Bulletin No:  10-68 July 7, 2010 

Subject:  Senators Baucus (D-MT) and Landrieu (D-LA) Introduce Senate 
Amendment to Small Business/Jobs Bill Without 10-Year GRAT Term 
Limitation 

 
Major References: Senate Substitute Amendment to H.R. 5297, The Small Business Jobs Act 

of 2010; Press Release (June 29, 2010) 
 
MDRT Information Retrieval Index Nos.: 7400.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

In our Bulletin No. 10-60, we reported that the “10-year GRAT” proposal, which 
would require all grantor retained annuity trusts to have a minimum term of 10 years, was 
included as the primary revenue offset ($5.3 billion over 10 years) in section 531 of H.R. 
5486, the “Small Business Jobs Tax Relief Act of 2010,” which was passed by the House 
by a vote of 247-170 on June 15, 2010.  That bill was introduced by House Ways and 
Means Chairman Sander Levin (D- Mich.) on June 9, 2010.   

H.R. 5486 was moved simultaneously with and merged into H.R. 5297, the “Small 
Business Lending Fund Act of 2010,” which the House passed by a vote of 241 to 182.  
On June 29, 2010, Sens. Baucus (D-MT) and Landrieu (D-LA), respectively Chairs of the 
Senate Finance Committee and Senate Committee on Small Business and 
Entrepreneurship, introduced a substitute amendment to H.R. 5297, replacing the GRAT 
revenue-raising  provision with a provision that would allow rollovers from elective 
deferral plans to Roth accounts and treat section 457 elective deferrals as Roth 
contributions. The substitute amendment also would add some tax incentives and limit at 
least one other incentive on the sale of small business stock.  The substitute amendment 
also renamed the bill the “Small Business Jobs Act of 2010.” 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-68A.pdf
http://www.aaluwr.org/majorrefs/Ref10-68A.pdf
http://www.aaluwr.org/majorrefs/Ref10-68B.pdf
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Like its predecessors, the principal purpose of H.R. 5297 is to increase access to capital and thus 

to promote job growth by a combination of tax cuts and regulatory changes.   

Remove GRAT Provision.  The GRAT provision was only included as a “revenue offset” to those 
provisions.   

As background, Section 2702 of the Internal Revenue Code provides that, if an interest in a trust is 
transferred to a family member, the value of any interest retained by the grantor is valued at zero for 
purposes of determining the transfer tax value of the gift to the family member(s). This rule does not apply 
if the retained interest is a “qualified interest” - i.e., a fixed annuity or unitrust interest, as defined in 
applicable Treasury regulations.  A grantor retained annuity trust - or GRAT - is one such qualified interest, 
and current law prescribes no particular minimum or maximum length of term for a GRAT. 

GRATs have proven to be a popular and efficient technique for transferring wealth while minimizing 
the gift tax cost of transfers, providing that the grantor survives the GRAT term and the trust assets do not 
depreciate in value.  Taxpayers have become adept at maximizing the benefit of this technique, often by 
minimizing the term of the GRAT (thus reducing the risk of the grantor’s death during the term), in many 
cases to 2 years, and by retaining annuity interests significant enough to reduce the gift tax value of the 
remainder interest to zero or to a number small enough to generate only a minimal gift tax liability. 

The GRAT provision as it appeared in H.R. 5486 and H.R. 4849 would have required that there be 
some downside risk in the use of this technique by imposing the requirement that a GRAT have a minimum 
term of 10 years.  The provision also would have required that the annuity (determined on an annual basis) 
not decline during the first 10 years of the annuity term; and that the remainder interest must have a value 
greater than zero at the time of the transfer (although no minimum value was prescribed)   

The GRAT offset was expected to raise approximately $5.3 billion over the next 10 years.  It has 
been replaced as a revenue offset in H.R. 5297 with the following provisions that would allow rollovers 
from elective deferral plans to Roth accounts and treat section 457 elective deferrals as Roth contributions: 

Allow Participants in Governmental 457 Plans to Treat Elective Deferrals as Roth Contributions. 
Beginning in 2011, the bill would allow retirement savings plans sponsored by state and local governments 
(governmental 457(b) plans) to include Roth accounts, which are currently available only in 401(k) and 
403(b) plans and will be available in the federal Thrift Savings Plan in 2011. Contributions to Roth 
accounts are made on an after-tax basis, but distributions of both principal and earnings are generally tax-
free.  

Allow Rollovers from Elective Deferral Plans to Roth Designated Accounts. The bill would allow 
401(k), 403(b), and governmental 457(b) plans to permit participants to roll their pre-tax account balances 
into a Roth account. The amount of the rollover would be includible in taxable income except to the extent 
it is the return of after-tax contributions. If the rollover is made in 2010, the participant can elect to pay the 
tax in 2011 and 2012. Plans would be able to allow these rollovers immediately upon enactment.  

The provisions with respect to elective deferrals and Roth contributions are expected to raise 
approximately $5.6 billion over the next 10 years. 

NOTE:  Since we drafted this Washington Report on the deletion of the GRAT provision from H.R. 
5297, an identical provision was added to an amendment to H.R. 4899 (a supplemental spending bill), 
which passed the House on July 1, 2010 by a vote of 215-210.  The provision is effective on “date of 
enactment.”  Obviously, the GRAT provision, which has appeared in numerous bills as a “revenue raiser” 
this year, will continue to be of interest to AALU members, and we will continue to track its progress. 
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Any AALU member who wishes to obtain a copy of the Substitute Amendment to H.R. 5297 

and/or the accompanying Press Release may do so through the following means: (1) use hyperlink above 
next to “Major References,” (2) log onto the AALU website at www.aalu.org, enter the Member Portal and 
select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
mailto:raglani@aalu.org
http://www.aalu.org/
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